The Reckless and the Resolute:
Confrontation in the South
China Sea

Eric A McVadon

he capabilities of the USNS Impeccable leave little doubt as to its purpose

sailing in the South China Sea, 75 miles off the coast of China’s Hainan Is-
land." As the prefix USNS implies, the Impeccable is a predominantly civilian-manned
ocean surveillance vessel. However, it, along with several other ships, tows the sonar
array system (SURTASS?) that performs acoustic collection surveillance to help lo-
cate and identify submarines. While these operations are routine peacetime activi-
ties, they would be applied to any future antisubmarine warfare.?

While the Impeccable’s confrontation was the first widely reported naval incident
between the two countries in recent years, it was not unprecedented. The USNS
Victorious, the ship replaced by the Impeccable, experienced harassment by a Chi-
nese Bureau of Fisheries vessel and repeated low-altitude passes by a Chinese navy
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maritime patrol aircraft. In that incident, the Chinese ship illuminated the US ship
with a high-intensity light and during the night crossed her bow at close distance
without warning. The harassment intensified with the Impeccable and reached a peak
on March 8. A radio call demanded that the Impeccable leave the area or “suffer the
consequences”. The Impeccable’s passage was also blocked by a Chinese vessel, which
turned across her bow, stopped and placed obstacles in the water. One Chinese ship
with guns (reported as a frigate but probably a patrol boat), closed to about 100
yards. Another came within 25 feet, despite attempts to ward it off with fire hoses.*
The Chinese crew also attempted to snag the cable for the towed array.’ The reports
suggest danger of collision and injury. Thus Chinese government ships blatantly
violated the norms of good seamanship and safe maneuvering and the rules of the
road—formally known as the International Regulations for Avoiding Collisions at
Sea.’

The core issue of these incidents are the two countries’ differing interpretations
and applications of international law to US naval activity in China’s Exclusive Eco-
nomic Zone (EEZ). While neither is likely to significantly change their positions,
such incidents, with their inherent risks of escalation and disruption of Sino-Ameri-
can relations, could be avoided through a clearer understanding of acceptable behav-
ior in their interaction on the high seas, as well as a better system of communication
and consultation. It is imperative the two countries find a way to agree to disagree,
and find a way to avoid or defuse future confrontations that could lead to larger
conflict.

DIFFERING INTERPRETATIONS

The Chinese justification for harassment of these US Navy ocean surveillance
ships derives from an interpretation of a provision in the 1982 United Nations Con-
vention on the Law of the Sea (UNCLOS). The Treaty provides coastal nations with
Exclusive Economic Zones (EEZs), generally extending 200 miles seaward from the
coastal baseline. States have special rights in their EEZs over exploration for and use
of marine resources, but the normal rights of all other states to sail and fly in the
EEZ are protected.

The United States, while not yet a party to UNCLOS, does adhere to its provisions
under customary international law. ’ China is a party to the treaty. Both accept the
concept of an EEZ as stated in UNCLOS as providing the coastal State sovereign
rights concerning the natural resources of the zone.® Differences arise regarding
what activities in the EEZ are permissible under the Treaty, including naval opera-
tions. The United States emphasizes the UNCLOS rule that preserves the rights of
all states in the coastal State’s EEZ to freedom of navigation, overflight and even
laying pipelines and cables.’ It interprets this as including naval activities that are of
a non-aggressive nature and done in preparation for self-defense.

When China ratified UNCLOS in 1996, it filed a declaration emphasizing sover-
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eign rights and jurisdiction over the EEZ.'"” Moreover, Chinese international lawyers
justify a more restrictive interpretation, citing further treaty language, which reads:
“States shall have due regard to the rights and duties of the coastal State and shall
comply with the laws and regulations adopted by the coastal State ....”"

China, in adopting this position, is accused by some of attempting to treat its EEZ
like territorial waters. Germany, for example, pointedly declared when it ratified the
treaty that the EEZ is a new concept designed to grant coastal states certain resource
rights while preserving the rights of others to conduct normal, peaceful activities in
the zone, striking a delicate balance between the rights of the coastal state and other
states. The German declaration concludes with this directly pertinent sentence: “In
particular, the rights and jurisdiction of the coastal State in such zone do not include
the rights to obtain notification of military exercises or manoeuvres or to authorize
them.”'? This rebuff of the interpretation championed by China is perhaps a model
for the United States to follow if it soon ratifies UNCLOS, as many expect it will.

On the other hand, there are other states that dispute the US interpretation
and agree with China that US reconnaissance and surveillance activities conducted
within its EEZ without its permission are violations of UNCLOS."* In short, there
is sufficient ambiguity to lead to differing interpretations, whether justified or not.
The Chinese delegate to UNCLOS negotiations is quoted as saying that “freedom
of scientific research in the past has meant espionage”.'* The United States remains
resolute in the view that military activities on the high seas and in the EEZ are con-
sistent with the “peaceful purpose” requirement, if they are conducted in a non-
threatening fashion in order to prepare for legitimate self-defense.'> Neither side is
inclined to change its position.

CONTRADICTIONS IN EEZ PoLIicy?

While China has been firm in defending what it sees as its sovereign rights at sea,
its own track record with regard to military activities in the EEZs of other states
raises questions. Some point out that China, over the years, has violated its own
position on EEZ sovereignty by operating survey ships in Japanese waters. Indeed,
Tokyo often protests the presence of Chinese survey ships near Japan (within the
EEZ). Yet, the vast majority of these complaints are about operations in the disputed
waters of the East China Sea (near Chunxiao and Diaoyutai), which China regards as
its EEZ — thus justifying its presence. Nevertheless, there have also been intrusions
in undisputed Japanese EEZ waters. The Defense of Japan 2000 White Paper describes
a Chinese “information-gathering” ship circling Japan.'® In addition, the 2001 White
Paper reports the sighting of a Chinese navy missile observation support and survey
and research ship navigating off the coast of Hamamatsu on the east coast of Japan
to Tsushima, while appearing to conduct information-gathering activities."’

After a record of previous intrusions that would undermine its EEZ position, Bei-
jing appears to have insulated itself from such arguments. In early 2001, Japan and
China agreed on a two-month mutual prior notification system for maritime sci-
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entific research in waters between the two countries. China is to give Japan at least
two months’ notice when its research ships plan to enter waters “near Japan and in
which Japan takes an interest” while Japan is to inform China similarly before enter-
ing waters “near” China.'® Having concluded notification arrangements with Tokyo,
Beijing probably feels it has now gained immunity from accusations that its actions
contradict its own interpretation of the EEZ rights.

Beijing’s recent move to dispatch People’s Liberation Army Navy ships to the Gulf
of Aden in support of anti-piracy operations seemingly represents a further diver-
gence from its stated interpretation of EEZ rules. In a surprising decision that was
announced last December, China declared that it would send three PLA Navy ships
to the Gulf of Aden to protect Chinese shipping from Somali pirates. These ships
did not become full-fledged members of Task Force 151--an international flotilla

Who Decided to Become Aggressive?

Did the top Chinese leaders specifically
direct or approve the confrontations in the
South China Sea, the 2007 anti-satellite
(ASAT) missile test two years ago, and the
aggressive action against a US EP-3 aircraft
eight years ago? As to the Impeccable affair, it
appears that as soon as the top leadership in
Beijing was engaged, the aggressive behavior
was halted. Isit possible that the harassment
of the Victorious and the Impeccable was
merely a reaction by low-level officials who
were frustrated with US prying?

Indeed, the early March harassments
of the Victorious and the Impeccable had
strange timing if the decisions were indeed
being made in Beijing. To amplify the doubts
that Chinese president Hu Jintao was aware
initially of the aggressive actions in the
South China Sea, there are the following:
US Secretary of State Hillary Clinton, on
her first visit abroad in the new job, had a
very warm and successful visit in Beijing in
late February, and her counterpart, Chinese
Foreign Minister Yang Jiechi, had a similarly
successful visit to Washington in early March
where he set up the London G20 meeting
between Presidents Hu and Obama.

It would seem bizarre for Beijing to be doing
so much to foster bilateral relations and for
President Hu, back in Beijing, to be directing
Chinese sailors to stage near-collisions with
Impeccable and make threats over bridge-to-
bridge radio. Perhaps the most compelling
argument that the orders had not come from
on high is the rapid and definitive manner
with which the confrontation was resolved

once it reached the highest levels of both
governments. It also seems unlikely that
the White House was specifically aware that,
during this period of critical engagement
between Washington and Beijing, the USNS
Impeccable was engaged in activities near
China that were likely to draw a reaction
from the Chinese. The Impeccable and the
Victorious were probably carrying out a long-
established deployment and collection plan.
Similar suspicions surround the notorious
January 2007 anti-satellite (ASAT) missile
test that successfully intercepted a decaying
Chinese weather satellite and created a
debris field in space. With respect to this
missile shot, then-US National Security
Adviser Steve Hadley, in an interview with
the New York Times, suggested that the
most senior leaders in China might not have
been aware of the testing. “The question on
something like this is, at what level in the
Chinese government are people witting, and
have they approved?” he asked. The Times
went on to state that American officials
“were uncertain whether China’s top leaders,
including President Hu Jintao, were fully
aware of the test or the reaction it would
engender.” These officials, the article states,
presume that President Hu was generally
aware of the missile testing program but
speculate that he may not have known the
timing of the test. China’s continuing silence
suggested, at a minimum, that Hu did not
anticipate a strong international reaction.*

Speculation also persists that senior
Chinese leaders did not make the specific
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decisions that resulted in the April 2001
collision of the US Navy EP-3 (on a routine
reconnaissance mission) and the PLA
Navy F-8 (conducting a routine intercept
mission) near Hainan Island. Through
personal conversations, two knowledgeable
PLA Navy officers relayed that PLA Navy
personnel at the Lingshui naval air base
and the Yulin naval base believed that the
frequency of reconnaissance flights had
increased and that the standoff distance
from PLA Navy ships had decreased. The
middle-grade officers there on Hainan were
said to be frustrated, even angry, and felt
like their protests had been ignored by the
Americans. F-8 pilot Lieutenant Commander
Wang Wei’s conduct, with his gestures and
reckless passes or join-ups with the EP-3,
was consistent with the attitude attributed
to the PLA Navy officers at these two bases
on Hainan. A PLA Navy senior officer related
that, after the F-8 had fallen into the sea, the
flightleader requested by radio permission to
shoot down the American aircraft. Officials
at Lingshui relayed the request to PLA
Navy headquarters at Beijing. The request,
assuming the validity of this assertion, was
denied. The level of ire among the Lingshui
officers was apparently not matched in
Beijing.

The general consensus among China
watchers — that the collision owed more to
Wang Wei’s reckless and poor airmanship in
his highly maneuverable fighter and likely
not an aggressive move by the relatively
cumbersome four-engine EP-3 — has never
reached Beijing’s top leaders. Many had
hoped that recognition of this shortcoming
might bring about reforms in the Chinese
government and lead to the development
of a crisis management system that might
include something resembling the US
National Security Council. Rudimentary
efforts in that direction apparently failed,
and crises in China seem still to be handled
without benefit of a system for supplying
accurate information to top Chinese leaders,
especially if it is bad or unwelcome news.

Notes

* David E. Sanger and Joseph Kahn, “US Tries
to Interpret China’s Silence Over Test,” New York
Times, January 22, 2007; http://www.nytimes.
com/2007/01/22/world/asia/22missile.html?_
r=1

that includes the United States, several European countries, and, recently, the ROK
and Japan."” This deployment marks the first time since the establishment of the
PLA Navy that a force has been sent to conduct combat-like operations beyond the
Chinese littoral waters. It raises questions not only how will China manage its naval
expansion into distant places, but also how it would defend its interpretation of per-
missible operations in the EEZs of other countries.

Before the Senate Armed Services Committee, Admiral Timothy J. Keating, com-
mander, US Pacific Command, contrasted the two simultaneously occurring events,
the South China Sea confrontation and the Gulf of Aden anti-piracy operation. “The
Impeccable incident is certainly a troubling indicator that China, particularly in the
South China Sea, is behaving in an aggressive, troublesome manner, and they’re not
willing to abide by acceptable standards of behavior or rules of the road,” he said. But,
at the same time, Keating noted that China is cooperating with the international
naval task force led by the United States to fight piracy in the Gulf of Aden. The two
types of Chinese behavior, the admiral added, are confusing.?’

From Beijing’s perspective, its position on these two events is clear. With respect
to its operations in the Gulf of Aden, Chinese leaders are careful to justify it based
on the United Nations Security Council actions authorizing the operations.?' China
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even awaited a definitive UNSC decision before publicly declaring intent to send a
naval force. Equally important, China has noted the expressed desire of the Soma-
lia government for help in combating piracy.”” These were important factors in the
unprecedented Chinese decision to dispatch a force on what is essentially a combat
mission within the EEZ of another country. In citing these factors, China seems to
have carefully constructed a legal framework to defend against assertions of a double
standard: that is, objecting to US military activities in its EEZ while conducting such
activities in another state’s EEZ.

This point was reinforced with the statement by the Chinese rear admiral heading
the anti-piracy operation who made clear that his force would not accept direction
from others but would limit the interaction to the “exchange of information” with
other ships of the multinational force,” thereby avoiding the possibility of being
assigned tasks incompatible with Beijing’s guidelines for the employment of force.
In this way, the PLA Navy operations in the Gulf of Aden conform to Beijing’s in-
terpretation of the UNCLOS: that non-coastal states must obtain the coastal state’s
approval for military operations in an EEZ.

While the diverging interpretations of permissible activities within an EEZ under
international law provide a rationale for the two countries’ conduct, the problem
would exist even if EEZs did not. There is something more fundamental behind the
actions of Beijing and Washington in these confrontations. Beijing understandably
opposes Washington’s right to fly reconnaissance aircraft and position surveillance
ships off the coast of China. Washington’s position, if largely tacit, is that intelli-
gence collection against the Chinese military is warranted if China attacks Taiwan or
undertakes other actions that require a US military response. In other words, China
is indignant at what it sees as American intrusive conduct,* and China’s refusal to
renounce the use of force against Taiwan compels the United States to maintain ef-
forts to ensure success if US military intervention is required.

SEEKING A SOLUTION

The repetition of risky encounters between the two countries again points to the
need for a formal mechanism for dealing with maritime incidents between the two
countries. As retired Australian Rear Admiral Sam Bateman put it, “It is important
that incidents such as the recent ones are not allowed to escalate. In a scenario not
unlike that of the USS Pueblo off North Korea in 1968, China could be tempted to
seize an unarmed MSC survey vessel in its EEZ. Or in a similar provocative action,
the US might begin to escort its survey vessels with naval warships.”” Thus there
is a clear need for confidence-building measures and a code of conduct to mitigate
escalation.

While some suggest that China should go to the United Nations to establish and
clarify its position, the Chinese already think the EEZ rules work their way. The
point to be made to the senior Chinese leadership is that we agree to disagree on EEZ
rules, but how we then react or avoid overreaction is the matter to be resolved. For
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example, China might legitimately employ noisemakers to foil acoustic collection or
otherwise mask submarine emissions, but it cannot physically snag the towed array
or stage near-collisions.

At least on paper, the United States and China have developed a framework to
resolve such incidents. In 1998, the two countries established a mechanism called
the Military Maritime Consultative Agreement, which included maritime and avia-
tion safety working groups; however, the agreement fell apart after the 2001 EP-3
incident. Following the collision between the planes, then-Secretary of State Colin
Powell attempted to utilize the MMCA framework to call an emergency meeting to
investigate the accident. But, when he called the Chinese foreign minister, Chinese
officials made it clear they had no interest in the agreement that they had signed.
Instead, they insisted Washington halt the reconnaissance flights and subsequently
suspended the MMCA talks — an action former Deputy Assistant Secretary of State
Randy Shriver labeled a counterintuitive response if there ever was one.?* In the con-
text of the recent incident, Shriver stated that we have the vehicle for managing
incidents at sea, but the Chinese are not particularly interested in a rules-based,
operator-to-operator approach to safety on the high seas. They have other (probably
strategic) objectives in play.

Despite unfavorable past experiences, a new bilateral environment accompanied
by pressing economic and other issues that demand cooperation presents a fresh
opportunity. This time an effort to revisit the MMCA should aim at a higher level in
the Chinese government thereby depriving lower level officials the chance to reject
the idea. The goal would be either to seek a direct remedy from the top, or to propose
that the highest levels of each government direct the prompt convening of a meet-
ing of the MMCA principals and its safety working groups. The goal of the meeting
would not be to resolve the fundamental divergence, but to establish procedures to
govern conduct during confrontations such as with the EP-3 and Impeccable. There
is precedent with the 1972 US-Soviet Incidents at Sea Agreement (INCSEA), where
violations would be handled jointly by senior officials.

INCSEA AS PRECEDENT

Before INCSEA, encounters with the Soviets were often dangerous and outcomes
unpredictable. After INCSEA, that was rarely the case. As this author experienced
first-hand in the 1960s and 1970s, “games of chicken” on the seas led to loss on both
sides, in terms of military equipment and lives. The many close calls (see insert) il-
lustrate an atmosphere where actions by officers of both navies at sea and in the air
were exacerbating tensions with consequent political fallout and the risk of escala-
tion.”

Soviet naval ships routinely shadowed and often harassed or interfered with op-
erations of the US Navy and other NATO countries. Some incidents were deliberate
expressions of policy, while others were attributable to aggressiveness or even inex-
perience. Soviet fighters often intercepted US Navy P-2 and P-3s. Aircraft carriers
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were shadowed endlessly by Soviet “trawlers” and occasionally by Bear aircraft.

The US employed such tactics as surprising Soviet Navy ships by flying aircraft
low and at high speed, remaining below the radar horizon and escaping detection
until the last minute. In this way, Soviet activities could be observed.”® American
carrier-based pilots reportedly flew sufficiently low over Soviet warships to snag
radio antenna wires between masts with lowered tailhooks—likely apocryphal but
representative of the aggressive attitudes at the time. In less aggressive activities,
from the Iceland Defense Force, US fighters intercepted Soviet Bear aircraft, and
P-3s were sent to locate Soviet submarines and even simulate attacks on Soviet sur-
face ship formations.”

High-risk activities reached a peak in 1967. On 10 and 11 May of that year, Soviet
navy ships collided with the destroyer USS Walker in the Sea of Japan as it was at-
tempting to fend off Soviet efforts to disrupt the flight operations of the carrier USS
Hornet that USS Walker was escorting. Then-Congressman Gerald R. Ford suggested
that the US Navy be authorized to use its guns to respond. Soon after, a Soviet navy
Tu-16 Badger aircraft cart wheeled into the Norwegian Sea while “buzzing” the car-
rier USS Essex during flight operations, killing the Soviet crew of seven.

After several major incidents, the Soviets finally agreed to start talks on safety at
sea.’’ The talks produced INCSEA, a tangible result. Conduct by both sides became
generally more responsible. The risk of investigation under INCSEA and charges for
violations of the agreement acted as a deterrent to officers on both sides. Under the
agreement, each side had a mechanism to report dangerous conduct, thus deter-
ring many risky and provocative actions. The average number of incidents per year
dropped from over 100 in the 1960s to 40 by 1974. The 1973 Arab-Israeli War saw
close to 100 Soviet ships intermingling with US forces in tense circumstances, yet no
serious incidents occurred.?!

When violations did occur, they were resolved smoothly because a mechanism
was in place to adjudicate, review procedures, and correct transgressions. INCSEA
not only provided rules but was also something of a safety valve. Indignation, frus-
tration, ideological differences, and the like could be vented. The wronged would
be heard and the reckless chastised. INCSEA worked because neither government
wanted collisions or escalation.

INCSEA wiTH CHINA?

The top leadership in China seems to share the desire to avoid escalation. If noth-
ing else, proposing use of the MMCA to develop an agreement could be a way to start
a conversation between top leaders where both sides could be candid about their
reasons, rationale and readiness to avoid a recurrence. However, both the United
States and China have expressed opposition to replicating the 1972 US-Soviet INC-
SEA agreement because that agreement was clearly made between adversaries.

Any new agreement will inevitably repeat many of the common sense rules of the
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road laid out in the INCSEA document. However, a new direction might be under-
taken in certain important ways. First, it may be critical to incorporate additional
and modified provisions that change the language and tone, so as to avoid misunder-
standings and unwanted associations. In essence, an agreement with China might
be conceived as prescribing procedures for coordination (in place of the emphasis
on incidents). These might be called a Military Maritime Coordination Procedures
Agreement (MMCPA). CPA is already a widely familiar term both at sea and in the
air; it stands for closest point of approach, or the minimum distance calculated when
a ship or aircraft is approaching another ship or aircraft. A minimum CPA for ships
while conducting surveillance could be agreed upon. A similar minimum distance
could be prescribed for aircraft. Additionally, the agreement could become a coordi-
nation method that, to a far greater extent than INCSEA, employs communications
as an additional buffer (beyond the written rules) to avoid collisions or other inci-
dents. For instance, a vessel or aircraft about to commence surveillance would reveal
its presence, and then both sides would keep each other apprised of movements of
interest.

With respect to language or tone, the agreement with China, in line with the co-
ordination theme, could replace the confrontational thrust generally associated with
INCSEA with a collegial and professional quality. Moreover, the wording, as com-
pared to that of INCSEA, should be amplified and updated to reflect technological
advances, and the scope might be broadened to include vessels and aircraft of gov-
ernment agencies other than the armed forces, since such vessels have been involved
in recent events.

In general (see appendix for details), MMCPA would cover the activities of mili-
tary, government and auxiliary ships and aircraft on the high seas and in the airspace
above. Approaching vessels and aircraft would announce by radio maneuvers of in-
terest to the other country. The agreement would, like INCSEA, prohibit interfer-
ence with naval formations and require special consideration for maneuvers in areas
of heavy sea traffic. Also like INCSEA, MMCPA would envision the negotiation of
minimum distances for closure and prohibit simulated attacks and the use of strong
lights or lasers to illuminate ship bridges and aircraft cockpits.

SURPRISE RESOLUTION

As it happened, the March 2009 incident ended unexpectedly. A March 20 Chi-
nese news report started with the declaration that the Chinese military was ready
to call an end to the standoff with the United States after diplomatic efforts had
reduced tensions. It was stated that top commanders did not have plans to increase
the military presence in the South China Sea and that military analysts agreed it
was time to end the dispute and move on with more important issues concerning
Sino-US relations.*” This occurred despite the fact that Beijing had followed Wash-
ington’s declaration that it was sending a destroyer to escort the Impeccable with an
announcement that it would augment patrols in the South China Sea, converting
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decommissioned naval ships and possibly acquiring fishing boats to join the effort.*
In addition, the USNS Impeccable was said to be remaining in the area.*

The surprise ending was consistent with many China watchers’ expectations that
the top leadership would conclude that this confrontation was not the issue upon
which Beijing and Washington should be expending time, effort and hard-earned
goodwill. An overriding need required China and the United States to stop squab-
bling over EEZ rules and intelligence collection rights and move on to the issues fac-
ing the G20, the Six-Party process, global climate change, among other things.

Although this confrontation finished peacefully, it is by no means a permanent
resolution. The USNS Impeccable continues to sail off Hainan and US reconnais-
sance aircraft still fly through China’s EEZ. The potential for trouble will persist.
The short-term solution was the apparent mutual recognition of the importance
of other issues. The mid-term solution might resemble the described coordination
agreement with the Chinese that would make surveillance and confrontation less
risky to the bilateral relationship and to those involved at sea and in the air. The
toughest issues can be resolved through the adoption of cooperative undertakings,
such things as broad maritime cooperation that will serve to build trust and confi-
dence between Beijing and Washington—which now feel the need to continue to
hedge in the form of military readiness to confront the other. Engagement can serve
to reduce the need to hedge. €

APPENDIX
CONCEPTUAL OUTLINE FOR US-CHINA MILITARY

MARITIME COORDINATION PROCEDURES AGREEMENT (MMCPA)
Based on the concept, as described in the article, of an agreement to facilitate coordination,
what follows is a very much abbreviated version (in the form of working guidelines, not formal
language) of an agreement with China, by a new name. Procedures from the 1972 INCSEA
agreement appear in regular font, while new suggestions are bolded and include the author’s
explanatory comments in italics:
Geographic scope: The navigation of the high seas including EEZs and flight over the high seas
[thus effectively excluding territorial waters—just as in 1972]
Types of vessels and aircraft covered: Ships, other vessels, and aircraft of the naval forces, naval
auxiliaries, and other government agencies of the United States and China—whether alone or
in formation.
Bases and premise:

e International Regulations for Preventing Collisions at Sea (Rules of the Road)

* International law codified in the 1958 Geneva Convention on the High Seas

* Instruction of the commanding officers of their respective ships to observe strictly
the letter and spirit of these fundamental guidelines.

Article 10 of the Geneva Convention provides an underlying basis: 1. Every State
shall take such measures for ships under its flag as are necessary to ensure safety
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at sea with regard, inter alia, to: (a) The use of signals, the maintenance of communications
and the prevention of collisions.... [ This new proposal gives emphasis to radio and
other electronic means of exchanging information that now seem available and
appropriate for use between the United States and China. INCSEA contemplated
visual signals and communications. The suggested requirement, described below

in some detail, to make a voluntary announcement of impending arrival in the
vicinity also sets a better tone—collegial and professional rather than adversarial or
confrontational |

Conduct by ships, other vessels [patrol craft and other types not called ships could
be involved], and aircraft:

Avoid ship collisions by adhering to Rules of the Road; announce when a deviation
from the Rules is intended and receive acknowledgement; e.g., electing to stop
or turn away when in the position of a privileged crossing ship and obligated
normally to maintain course and speed.

Avoid aircraft collisions by adhering to ICAO (International Civil Aviation
Organization) visual or instrument flight rules and take extraordinary
precautions when operations require deviation from such practices; e.g.,
operating in “due regard” status where an aircraft is responsible over the high
seas for separation from other aircraft.

Do not interfere in the “formations” of the other party.

Avoid maneuvers in areas of heavy sea traffic where international traffic schemes
exist.

Surveillance ships are to maintain a safe distance from the object of investigation so
as to avoid “embarrassing or endangering the ships under surveillance” [consider a
minimum distance rule, possibly 500 yards or meters, without mutual consent

for a closer approach].

Use accepted international signals including bridge-to-bridge radio circuits
when ships maneuver near one another; after initial contact, automated position-
reporting means may be utilized as available, but intentions must be announced
for maneuvering in the immediate vicinity, perhaps within 2,000 yards.

Do not simulate attacks with actions such as pointing guns, missile launchers,
torpedo tubes; locking on with fire-control radars, launching objects toward, or
illuminating with powerful lights or lasers the bridges of the other party’s ships or
cockpits of aircraft.

Inform vessels when submarines are exercising near them.

Require aircraft commanders, in addition to complying with ICAO rules for
collision avoidance, to use the greatest caution and prudence in approaching
aircraft and ships of the other party and not permitting simulated attacks against
aircraft or ships, performing aerobatics over ships, or dropping hazardous objects
near them.

Require the ship or aircraft arriving in the vicinity of the other party’s ships,
vessels, or aircraft to announce on bridge-to-bridge radio, a specified radio
frequency (to be monitored when surveillance is likely or observed), or other
advanced reporting means the following “approach report™:
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»  Identity (as best known) of unit(s) being approached, call sign of
transmitting vessel or aircraft, identity or composition of approaching
unit or group, position (relative or geographic), altitude, course and
speed, intentions. These could be formatted to facilitate use by those
with lack of language skill.

»  The approach report from a US Navy aircraft might sound as follows:
“The following is a US-China MMCPA approach report. Unidentified
PLA Navy ships 45 miles northwest of Hainan Island, this is US Navy
7937, one EP-3 aircraft 14 miles south of your formation at flight level 215
on a course of 025 at 335 knots expecting to transit your position and
proceed northward. Do you have known aircraft in your vicinity? Over.”

»  The approach report from a PLA Navy surface group might be composed
at follows: “The following is a US-China MMCPA approach report.
Unidentified US Navy aircraft carrier formation 225 miles east of
Djibouti, this is PLA Navy destroyer 136 in company with another
destroyer and a frigate at 12 degrees 10 minutes north latitude and 46
degrees 38 minutes east longitude on a course of 295 at 12 knots. We are
considering coming left to 185 to avoid interference with your ongoing
flight operations and to avoid heavy merchant traffic. When will you
complete flight operations? Over.”

NOTES

The prefix USNS, not USS, indicates that these are not warships but rather vessels operated
primarily by civilians (with some uniformed Navy personnel) to do special missions and technical

tasks for the US Navy.
2

1

Tactical-Auxiliary General Ocean Surveillance

3 Surveillance Towed Array Sensor System

* Tt was reported that the crew of the Impeccable used fire hoses to try to stop the approach,

but the Chinese crew stripped to their underwear and came within about 25 feet. “US protests
‘harassment’ of USNS Impeccable by Chinese vessels,” Los Angeles Times, March 9, 2009, http://
www.latimes.com/news/nationworld/world/la-fg-impeccable-chinal0-2009mar10,0,5014118.
story?track=rss

> “Pentagon says Chinese vessels harassed US ship,” CNN, March 9, 2009,

http://www.cnn.com/2009/POLITICS/03/09/us.navy.china/
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anticipated. Extracts from Rules 2 and 8 are illustrative of obligations:
Rule 2
(a) Nothingin these Rules shall exonerate any vessel, or the owner, master, or crew thereof, from
the consequences of any neglect to comply with these Rules or of the neglect of any precaution
which may be required by the ordinary practice of seamen, or by the special circumstances of the
case.
Rule 8
(d) Action taken to avoid collision with another vessel shall be such as to result in passing at a safe
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distance. The effectiveness of the action shall be carefully checked until the other vessel is
finally past and clear.

(e) If necessary to avoid collision or allow more time to assess the situation, a vessel may
slacken her speed or take all way off by stopping or reversing her means of propulsion.

®

(i) A vessel which, by any of these rules, is required not to impede the passage or safe passage of
another vessel shall when required by the circumstances of the case, take early action to allow
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(iii) A vessel the passage of which is not to be impeded remains fully obliged to comply with the
rules of this part when the two vessels are approaching one another so as to involve risk of collision.

[Emphasis supplied.]

7 President Clinton signed the Convention in 1994 and passed it to the Senate for the required

ratification. After a decade and a half of delay, the Senate may ratify it in 2009. China ratified it
in 1996.

8 UNCLOS Article 56 (1) states: In the exclusive economic zone, the coastal State has:

(a) sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural
resources, whether living or non-living, of the waters superjacent to the seabed and of the seabed
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supplied.]

9 Article 58 (1) states with respect to permissible activities in another country’s EEZ: In the

exclusive economic zone, all States...enjoy...the freedoms...of navigation and overflight and of the
laying of submarine cables and pipelines, and other internationally lawful uses of the sea related to
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pipelines.... [Emphasis supplied.]
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regarding its application at the time of signing, ratifying or acceding to the Convention, which do
not purport to exclude or modify the legal effect of the provisions of the Convention. Upon ratifying the
treaty in 1996, China, nevertheless, made the following declaration with respect to jurisdiction
over its EEZ: In accordance with the provisions of the United Nations Convention on the Law
of the Sea, the People’s Republic of China shall enjoy sovereign rights and jurisdiction over an
exclusive economic zone of 200 nautical miles and the continental shelf. This declaration is at
the website of United Nations Oceans and Law of the Sea, Division for Ocean Affairs and the Law
of the Sea, Declarations and statements; http://www.un.org/Depts/los/convention agreements/
convention declarations.htm#China%20Upon%20ratification. Listed alphabetically under
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TokyoPaperFinal.doc, pp. 3-6. On p. 5, Van Dyke stated: “[Clountries have remained conflicted
about this issue, expressing the view that they made strategic sacrifices during the Convention’s
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negotiations in order to achieve a universally acceptable Convention, and are still uneasy about
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